Act XXXIV of 2004

on Small and Medium-sized Enterprises and the Support Provided to Such Enterprises

With a view to its commitment to increase the financial stability of small and medium-sized enterprises, to provide support for their development and to preserve their competitiveness and employment capacity and to increase it on the national and Community level, hence to promote the development of the economy and society in tandem, furthermore, to harmonize the means of statistical data gathering with those used in the European Union, and to improve the comparability of data and economic processes, and the transparency of relations between small enterprises, Parliament has adopted the following Act:

Chapter I
INTRODUCTORY PROVISIONS
Objective
Section 1.

This Act concerns the definition of micro, small and medium-sized enterprises, and the government aid aimed to promote their development, intended to lay down the foundation for an economic environment whereby to increase their long-term competitiveness and employment capacity on the national and Community level alike, therefore, to limit the risk of distortion of competition and the convergence of enterprises on the basis of the rules set out in the Community guidelines.

Section 2.

This Act applies to micro, small and medium-sized enterprises (hereinafter referred to as "SME"), and to the support of SMEs and to the related disclosures.

Definition of Small and Medium-Sized Enterprises
Section 3.

(1)  An enterprise is considered to be an SME

a) which employs fewer than 250 persons and

b) which has an annual turnover not exceeding the forint equivalent of EUR 50 million, and/or an annual balance sheet total not exceeding the forint equivalent of EUR 43 million.

(2)  Within the SME category, a small enterprise is defined as an enterprise which

a) employs fewer than 50 persons and

b) whose annual turnover and/or annual balance sheet total does not exceed the forint equivalent of EUR 10 million.

(3)  Within the SME category, a micro enterprise is defined as an enterprise which

a) employs fewer than 10 persons and

b) whose annual turnover and/or annual balance sheet total does not exceed the forint equivalent of EUR 2 million.

(4)  Any enterprise in which the state or any local self-government holds, either directly or indirectly and either solely or jointly, 25 per cent or more of the capital or voting rights, shall not be classified as an SME.

(5)  The restriction contained in Subsection (4) shall not apply with respect to the participation held by the investors defined in Point 1 of Section 19.

(6) Any reference made in legal regulations to "SMEs", "micro, small and medium-sized enterprises", or "small and medium-sized enterprises", it shall be understood - unless otherwise provided by law - as an SME within the meaning of this Act.

Section 4.

(1) An &lsquo;autonomous enterprise' is any enterprise which is not classified as a partner enterprise within the meaning of Subsection (2), or as a linked enterprise within the meaning of Subsections (3)-(6).

(2) Partner enterprises are all enterprises

a) which are not classified as linked enterprises within the meaning of Subsections (3)-(6) and

b) in which another enterprise holds, either solely or jointly with one or more linked enterprises 25 per cent or more of the capital or voting rights of another enterprise, or that holds, either solely or jointly with one or more linked enterprises 25 per cent or more of the capital or voting rights of another enterprise.

(3) &lsquo;Linked enterprises' are enterprises which have any of the following relationships with each other:

a) an enterprise has a majority of the shares (stocks) or shareholders' or members' voting rights in another enterprise; or

b) an enterprise has the right to appoint or remove a majority of the executive officers or members of the supervisory body of another enterprise; or

c) an enterprise has the right to exercise a dominant influence or control over another enterprise pursuant to a contract entered into with the owners (shareholders) of that enterprise or to a provision in its memorandum or articles of association, irrespective of ownership share, voting rights or the right to appoint or remove officers; or

d) an enterprise controls alone, pursuant to an agreement with other shareholders in or members of that enterprise, a majority of shareholders' or members' voting rights in that enterprise.

(4) Enterprises having any of the relationships described in Subsection (3) through one or more other enterprises are also considered to be linked.

(5) Enterprises which have one or other of the relationships defined in Subsections (3) and (4) through a natural person or group of natural persons acting jointly are also considered linked enterprises if they engage in their activity or in part of their activity in the same relevant market or in adjacent markets.

(6) As for the participation of investors, an enterprise may be ranked as autonomous - by way of derogation from what is contained in Subsections (1)-(5), and thus as not having any partner enterprises, if the investors defined in Point 1 of Section 19 are not linked, within the meaning of Subsections (3) and (4), either individually or jointly to the enterprise in question, and if these investors are not involving themselves directly or indirectly in the management of the enterprise in question, or the investors are not operating as an enterprise. Otherwise the enterprise shall be considered to be linked.

Section 5.

(1)  The figures referred to in Section 3 shall be determined on the basis of the last consolidated accounts, where they exist, or based on the staff figures and annual turnover or annual balance sheet total contained in the annual report or simplified annual report. Private enterprises are categorized according to their tax returns, based on their staff figures. The enterprises falling within the scope of Act XLIII of 2002 on Simplified Entrepreneurial Taxation (hereinafter referred to as "EVA") are categorized based on the staff figures shown in their own records. Enterprises falling within the scope of EVA must have employment records as a prerequisite for their classification as an SME. With regard to any private enterprise or business association operating for less than one year these figures shall be calculated proportionately for a period of one year.

(2)  In the case of newly established enterprises that do not have an annual report, simplified annual report, consolidated account, or declaration prescribed by the Personal Income Tax Act the business plan for the year shall be taken into consideration.

(3) Where an enterprise finds that, on an annual basis, it has exceeded or fallen below the headcount or financial ceilings stated in Section 3, this will not result in the loss or acquisition of the status of medium-sized, small or micro enterprise unless those ceilings are exceeded or undershot over two consecutive accounting periods.

(4) In the case of autonomous enterprises, the figures referred to in Section 3 shall be determined based solely on the records of the enterprise in question.

(5) In the case of enterprises having partner or linked enterprises, the figures referred to in Section 3 shall be determined based on the consolidated annual accounts, or in the absence of this, on the records of the enterprise in question.

(6) To the data referred to in Subsection (5) is added the data of any partner enterprise that directly owns the enterprise in question, or that is owned directly by the enterprise in question. Aggregation is proportional to the percentage interest in the capital or voting rights (whichever is greater). In the case of cross-holdings, the greater percentage applies.

(7) To the data referred to in Subsections (5) and (6) is added 100 per cent of the data of any enterprise which is linked directly or indirectly to the enterprise in question, where the data were not already included through consolidation in the accounts.

(8) For the application of Subsections (5) and (6), the data of the partner enterprises of the enterprise in question are derived from their consolidated accounts, if they exist, or from other records of the enterprises in question. In determining the data of partner enterprises, 100 % of the data of enterprises which are linked to these partner enterprises, directly or indirectly, has to be added to the data of partner enterprises, unless their accounts data are already included through consolidation.

(9) For the application of Subsections (5) and (7), the data of the enterprises which are linked to the enterprise in question are to be derived their consolidated accounts, if they exist, or from other records of the enterprises in question. In determining the data of linked enterprises, to these is added, pro rata, the data of any possible partner enterprise of that linked enterprise that directly owns the enterprise in question, or that is owned directly by the enterprise in question, unless it has already been included in the consolidated accounts with a percentage at least proportional to the percentage identified under Subsection (6).

Chapter II
ASSISTANCE FOR SMALL AND MEDIUM-SIZED ENTERPRISES
Appropriation Chapter for Small and Medium-Sized Enterprises
Section 6.

(1) Funding for financial support provided to SMEs shall be allocated from the Appropriation Chapter for Small and Medium-Sized Enterprises comprising a part of the budgetary chapter of the ministry directed by the minister in charge of economic policies (hereinafter referred to as "Appropriation Chapter").

(2) The amount provided from the central budget for the Appropriation Chapter shall be determined each year by the central budget.

Section 7.

(1) Financial aid shall be allocated from the Appropriation Chapter to SMEs, and to the bodies taking part in the implementation of programs under Subsection (2).

(2) Financial aid may be provided to programs with the objective:

a) to assist in starting up an enterprise;

b) to provide training to new entrepreneurs concerning the Community legislation, and to improve the business environment in general, including the organization and implementation of related training courses, and drawing up methodological and lecture materials;

c) to provide education in acquiring techniques aiming to improve the management of SMEs and their business operations;

d) to provide information concerning technical, economic, business and Community regulations and tenders, gathering, sorting and distribution of information;

e) to improve competitiveness by means of better technology and by way of improving the quality of products and services;

f) to assist in setting up and strengthening relations with suppliers;

g) to explore potential loan opportunities;

h) to encourage innovations;

i) to explore local and international markets, including to find new markets, and to improve trade channels;

j) to help the collaboration of SMEs in the fields of production, sales and purchases of supplies, and also in joint marketing;

k) to assist SMEs in adapting the experiments conducted jointly or together with research and development institutes, or to adapt the results of these experiments in practical terms;

l) to reduce administrative burdens;

m) to ensure the presence of Hungary in programs of the European Community (entrance fee and co-financing);

n) to facilitate the rating of SMEs;

o) to arrange and organize conferences and other events concerning the development of SMEs;

p) to conduct researches, analyses and studies in support of the development policies of SMEs;

q) to provide basic and advanced consultation to SMEs;

r) to promote projects aimed to improve the environment;

s) to assist in the protection of intellectual property, to improve awareness in connection with intellectual property;

t) to ensure equal treatment in terms of the availability of market information.

Section 8.

(1) Aid may be provided from the Appropriation Chapter in the following forms:

a) non-repayable aid,

b) interest subsidy,

c) leasing payment assistance,

d) factoring fee allowance,

e) bank guarantee, cross-guarantee and guarantee fee allowance, and

f) acquiring capital notes in venture capital funds, or acquiring a share in venture capital companies and in enterprises.

(2) Any one SME may receive several different types of support at any given time.

Section 9.

(1) SMEs may also receive aid from state funds appropriated for other purposes and from other appropriation chapters of the central budget.

(2) SMEs may be granted preferential treatment in terms of taxes, duties and contributions in specific other legislation.

Chapter III
COORDINATION OF STATE DUTIES
Governmental Responsibilities
Section 10.

The minister in charge of economic policies (hereinafter referred to as "Minister") shall coordinate the state responsibilities related to SMEs, including:

a) to evaluate the effectiveness of state assistance provided to SMEs, and to develop the methodology for evaluation;

b) to draw up and present to the Government the strategy for the development of SMEs, and the key objectives of the SME development policy, and to make recommendations for measures aiming at the improvement of SMEs;

c) to provide for carrying out the state duties relating to the preparation and development of SMEs with a view to join and participate in the processes of the single European market.

Section 11.

As regards the amendment of any component of economic regulations or the amendment of legislation that concerns SMEs, the bills for these changes shall demonstrate the impact they are likely to make on the economic situation of SMEs.

Survey of the Appropriation of Aid and of the Situation of Small and Medium-Sized Enterprises
Section 12.

The Government shall present to Parliament every other year the measures adopted by the Minister and taken to improve the situation of SMEs, the economic and business background, along with a report on the effect of state aid provided to SMEs.

Section 13.

The overseer of the extra-budgetary funds and the Appropriation Chapter allocated from the central budget, the Chairman of the State Financial Institutions Commission, and the Chairman of the Advisory Committee for Public Contracts shall convey aggregated data derived from the previous year to the minister by June 30th of each year, concerning the share of SMEs from assistance, small business loans and public contracts.

Section 14.

The Chairman of the Central Statistical Office (hereinafter referred to as "KSH"), and the state tax authority shall supply information by September 30th of each year to the minister concerning the position and administration of the SME sector based on staff figures as per the following:

a) 0 to 1 person;

b) 2 to 9 persons;

c) 10 to 49 persons;

d) 50 to 249 persons.

Advisory Committee for Small Businesses
Section 15.

The Advisory Committee for Small Businesses (hereinafter referred to as "VT") shall take part in the elaboration of an SME development strategy, including:

a) to make recommendations for technical programs and measures underlying the SME development strategy;

b) to opine on the technical programs devised for the development of SMEs;

c) to make recommendations regarding the objectives to be supported from the Appropriation Chapter and to the distribution of funds among the various objectives to ensure that micro and small enterprises are provided assistance as appropriate;

d) to evaluate the effectiveness of programs of central government bodies and SME development organizations which are funded by the central budget, and the compatibility of these programs with the SME development strategy;

e) to analyze the share of SMEs from budgetary subsidies, small business loans and public contracts;

f) to opine on the draft legislation that concerns SMEs.

Section 16.

(1) The Minister shall preside over the VT.

(2) Members of the VT are:

a)  one representative appointed by each of the ministers delegated by the government in a decree;

b) the chairpersons of the national chambers of commerce or their authorized representatives;

c) the chairpersons of the Hungarian Association of General Consumer Cooperatives (ÁFEOSZ), the Hungarian Association of Craftsmen's Corporations (IPOSZ), the Hungarian Association of the Retail and Hospitality Industries (KISOSZ), the Confederation of Hungarian Industry (OKISZ), the Association of Hungarian Employers and Industrialists (MGYOSZ), and the National Association of Entrepreneurs and Employers (VOSZ), or their authorized representatives.

(3) The following shall attend VT meetings in an advisory capacity:

a)  the chairpersons of the Research and Technology Innovation Council, the agency in charge of research and development and technological innovations, the administrative agency for sports, the Hungarian Banking Association, the Hungarian Credit Guarantee Association, or their authorized representatives;

b) two representatives delegated by the Employee faction of the National Council for the Reconciliation of Interests;

c) the directors of the small business development organizations designated by the Minister, or their authorized representatives;

d) members of the advisory bodies established upon the personal request of the Minister;

e) representatives of non-governmental organizations active in the field of equal treatment.

Section 17.

(1) The VT shall convene at least four times a year. The meetings are called by the Chairman of the VT. A meeting shall be called any time when requested by not less than one-third of its members with the agenda indicated.

(2) The VT shall adopt its decisions by simple majority. The VT shall have a quorum when at least two-thirds of its members with voting rights are attending.

(3) The VT shall determine its own order of business.

(4) The administrative duties of the VT shall be handled by the appropriate department of the ministry directed by the minister.

Chapter IV
INTERPRETATIVE PROVISIONS
Section 18.

The sums indicated in this Act in EUR shall be translated to forints by the mean rate of exchange quoted by the National Bank of Hungary (hereinafter referred to as "MNB"), prevailing at the time of closing the financial year of the SME. In the case of newly established enterprises the mean rate of exchange quoted by the MNB and prevailing on the last day of the previous year shall apply.

Section 19.

For the purposes of this Act:

1) &lsquo;investor' shall mean:

a) - public investment corporations,

- venture capital companies, individuals or groups of individuals with a regular venture capital investment activity who invest equity capital in unquoted businesses to help them in obtaining financing, provided the total investment of those businesses in the same enterprise is less than EUR 1,250,000 or its equivalent in forints,

- business associations for the management of cooperative shares;

b) institutions of higher education, institutions of education and consulting operating independent from institutions of higher education, training farms and other training facilities of institutions of secondary or higher education, non-profit research centers, and other research facilities financed from the central budget and operating independent from institutions of higher education;

c) institutional investors defined in Point 60 of Subsection (1) of Section 5 of Act CXX of 2001 on the Capital Market;

d) local self-governments whose annual budget is less than EUR 10 million, or its forint equivalent, and whose population is below 5000;

2) 'private enterprise' shall have the meaning defined in Section 2 of Act V of 1990 on Private Entrepreneurs;

3) 'indirect holding' shall have the meaning defined in Point 84 of Subsection (1) of Section 5 of Act CXX of 2001 on the Capital Market;

4) 'adjacent market' shall mean a market for a product or service that is situated directly upstream or downstream of the relevant market in the production and sales network established to convey the product or service to the end users;

5) 'enterprise' shall mean private enterprises, business associations, cooperatives, water associations, water utility companies, and forest management associations;

Chapter V
CLOSING PROVISIONS
Section 20.

(1) This Act - with the exceptions set out in Subsections (3)-(5) - shall enter into force simultaneously with the Act promulgating the treaty on the accession of the Republic of Hungary to the European Union.

(2)-(4)

(5) Section 4 and Subsections (3)-(9) of Section 5 shall enter into force on 1 January 2005.

(6)

(7) Within the framework of Section 3 of Act I of 1994 promulgating the Europe Agreement establishing an association between the Republic of Hungary and the European Communities and their Member States, signed in Brussels on 16 December 1991, this Act contains regulations that may be approximated with the following legislation of the European Communities:

- Commission Recommendation 96/280/EC concerning the definition of small and medium-sized enterprises,

- Commission Recommendation 2003/361/EC concerning the definition of micro, small and medium-sized enterprises.

Section 21.

(1) The Government is hereby authorized to decree the type of data and procedure for disclosures in connection with financial assistance, small business loans, public contracts, and the aggregated data concerning the position and administration of the SME sector, and to designate the ministers vested with powers to delegate members to the Advisory Committee for Small Businesses 

(2) The minister is hereby authorized to decree - in agreement with the minister in charge of public finances - the detailed rules for the use, management, control and operation of the Appropriation Chapter.

